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UNITED STATES BANKRUPTCY COURT 
WESTERN DISTRICT OF TEXAS 

AUSTIN DIVISION 
 
IN RE:  § 
  § CHAPTER 11 
BULLIONDIRECT, INC.,  § 
  § CASE NO. 15-10940-tmd 
 Debtor. § 
 
 

DEBTOR’S RESPONSE IN OPPOSITION TO MOTION BY THE OFFICIAL 
COMMITTEE OF UNSECURED CREDITORS FOR CONVERSION TO CHAPTER 7  

 
 Comes now BULLIONDIRECT, INC. (“BDI” or “Debtor”) and in response to the Motion by 

the Official Committee of Unsecured Creditors for Conversion to Chapter 7 (Doc#123) (the 

“Motion to Convert”), would show the court the following: Each paragraph of this Response 

replies to the paragraph of the Motion bearing the same number. 

1. It is difficult to imagine that any experienced lawyer would attempt to compare 

this case with notorious Ponzi-scheme1 cases, like Madoff and Stanford. This case only 

superficially bears a resemblance to Stanford or Madoff Investment Securities – if most relevant 

differences are ignored.  Madoff and Stanford were ostentatiously (and falsely) successful 

investment brokers who acquired very valuable residences and other highly visible real estate 

holdings, luxurious trappings of success, airplanes and every other form of “bling” that could be 

publicly flashed as signs of success. When the fraud was exposed, receivers and trustees, with 

enormous staffing available, had instant access to hundreds of millions of dollars with which to 

pursue investigations and litigation.  In this case Bensimon, the chief restructuring officer 

(“CRO”) hired on the petition date, was confronted by less funding than he needed, no accounting 

staff with knowledge of the books, and records with cavernous holes in them. Unlike Madoff and 

Stanford, who ostentatiously wore their ill-gotten wealth on their bespoke sleeves, while the 

former head of BullionDirect appeared to have a modest home and a car with 200,000 miles on it. 

That McAllister may have been less ”successful” than Madoff and Stanford, his conduct clearly 
                                                 
1  The Committee has insisted from the beginning that the losses suffered by creditors was the result of a “Ponzi 

scheme”, notwithstanding that the pattern of conduct by former management does not appear to match with the 
legal definition of a Ponzi scheme.  “A ‘Ponzi scheme’ is [a] fraudulent investment scheme in which money 
contributed by later investors generates artificially high dividends for the original investors, whose example 
attracts even larger investments.”  Official Comm. Of Unsecured Creditors v. R.F. Lafferty & Co., 267 F3d 340 
(3rd Cir. 2001), citing Black’s Law Dictionary 1180 (7th Ed. 1999). The Committee expressed anger that the 
CRO had not found evidence to support their steadfast contention.  The Committee does not appear to have 
found (or looked for) evidence that would have justified such a conclusion by the CRO.  
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created loss and pain, unfortunately affecting people who could ill afford the losses, while Madoff 

and Stanford kept their eyes and efforts on the wealthy. . This case is more about individuals 

purchasing a product rather than investors turning over their money to a party that then purports 

to invest those funds for them.  The transactions for products to be acquired by the customers of 

BDI were for specific coins or other precious metals. Over the 15 years of its existence, BDI had 

some 45,000 customers and perhaps as many as a million individual transactions, a high 

percentage of which were for small amounts.  Contrary to the Committee’s assertions, the debtor 

does not appear to have ever prepared financial reports that were delivered to the customers, 

showing assets worth $25 million, but BullionDirect did maintain customer service information 

pertaining to every customer on its website, which showed those customers (who had elected to 

have BDI keep their cash and coins in storage), the amount of those coins purchased and cash 

available, customer by customer.  Customers believed that the customer records accurately 

indicated the precious metal stored in a vault, which was not the case. The last tax return filed for 

the year ended June 30, 2011, by BullionDirect for 2010 tax year revealed some $30 million in 

net operating losses over the preceding 11 years.  See Exhibit A.  Additionally, see Exhibit A-1, a 

summary filed by Debtor for tax years 1999 through 2009.  

2. This case has been administered in the same manner as most other chapter 11 cases 

in which the debtor had no current books and financial records and was without the enormous 

sums of money necessary for administrative costs.  This debtor had not reconciled bank 

statements since September 30, 2011, and had not filed tax returns for any tax period after 2010.  

This debtor kept its partially-posted books in the “cloud” and stopped paying cloud storage 

facilities and other IT storage activity weeks before filing.  This complication hindered the ability 

to retrieve much of the information of the debtor.  All transactions between customers and 

BullionDirect were maintained in a complex website.  Retrieving proper information, 

distinguishing among the thousands of transactions and generating reliable financial information 

from the website was the foremost priority.  The intellectual property surrounding the web site 

and the attempt by BDI’s subsidiary to acquire exclusivity to authentication software from 

Systech, were the only assets of potential value of the debtor.  As expressed many times during 

this case, the BDI website had many internal control problems that need to be resolved before 

proper monetization of the website could occur.  Considering that the only liquid assets BDI had 

by the time of filing were roughly $170,000 and the inventory it held for its creditors in the IDS 
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vault.  The inventory held for creditors approximated $700,000.  From the beginning of the case, 

the CRO has taken the position that the vault inventory was owned by the creditors2.  A Chapter 7 

trustee may challenge that decision. 

Debtor made it clear from the beginning, including its first meeting with Committee 

counsel and the following day at the First Meeting of Creditors, that all causes of action would be 

turned over to the Committee, once established.  Notwithstanding the deep insolvency of 

BullionDirect during all of its 15 year existence, the CRO made it clear that he thought that there 

was enterprise value in a company that averaged $70,000,000 in revenues over a 10-year period 

and which had 45,000 customers, 80% of whom had not become creditors in the Chapter 11.  The 

CRO believed that the re-start costs could be produced from a secure-packaging transaction which 

Chad McAllister had been pursuing for several years (Involving Systech International, Nucleo 

Development Company, LLC, a subsidiary of the Debtor, and an Italian company with a global 

customer base, the identity of which was provided to the Committee along with periodic status 

briefings.).  At the same time, the CRO sought to not only preserve litigation causes of action, but 

to repair the debtor’s almost non-existent bookkeeping system so that both litigation and 

restructuring could be pursued. The Committee, once formed, appeared to be ambivalent and not 

particularly enthused about investigating or pursuing those causes of action.  The allegations in its 

Motion to Convert were a surprise to the CRO, and probably to the attorney for the U.S. Trustee, 

whom the Committee admits never having contacted on the issues stated in the Motion to 

Convert.  The budget filed clearly showed that most of the money in the estate would be used to 

re-construct the missing financial information, which would be crucial to both pursuit of litigation 

claims and to the potential restructuring of the debtor.  Nonetheless, the CRO suggested a budget 

for professionals to insure that the Committee had some resources with which to proceed.  

Committee counsel declined both times.  That the company was incurring enormous losses 

virtually every day that it was in business since 19993 indicated major renovation of the business 

plan was necessary if the website was to be relaunched.  The Committee’s complaint that the 

CRO did not immediately initiate litigation is peculiar, not only because the causes of action were 

                                                 
2  The Committee declined to participate in a process proposed by Debtor by which the Debtor, the U. S. 

Trustee’s attorney and IDS would establish a procedure for determining the specific ownership of the vault 
contents, this despite the court’s admonition at an early hearing to make the ownership determination a 
priority. 

3   See Exhibit A-1. The business had managed to keep its doors open by relying on customers’ mistaken belief 
that the records easily available to them at the website reflected that their purchases were safe and sound. 
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to be assigned to the Committee4, but because the Committee should have considered whether a 

complaint based on the debtor’s petition-date books and records would have survived a motion 

for summary judgment or a motion to dismiss under Federal Rule 95.  Although it may be difficult 

to ever feel entirely comfortable about the accuracy of the BullionDirect books and records, the 

records are far more complete and reliable now than they were when the Chapter 11 began. 

3. Acting on behalf of the debtor’s subsidiary, Nucleo Development Company, LLC,  

after the debtor was in bankruptcy, the CRO was able to secure the exclusivity rights from 

Systech International at no cost to the estate.  The negotiations, while glacially slow during the 

bankruptcy, did not cost the estate anything as Unique Strategies and the CRO agreed not to take 

any fees from the Debtor or its subsidiary until after this intellectual property could be 

monetized6. The Committee knew these were negotiations with overseas international companies, 

which often take time7.  This transaction would have provided the funding necessary to 

restructure and restart the web-based precious metal business, this time with a workable business 

plan and full transparency for customers.  

The CRO, after receiving a letter of intent, requested a meeting with the Creditors 

Committee members before beginning negotiations with Cheryl Huseman and Jack Murph, the 

mother and step-father, respectively, of Charles McAllister. The CRO would not be invited to 

discuss the possible negotiation strategies the Committee might support until almost a month 

later, at which time the Committee demanded that the CRO create a deal in days, and at which the 

Committee loudly proclaimed its antipathy toward any deal with Ms. Huseman, if it included a 

release for her.  The CRO is not aware of any legal advice provided by Mr. McAllister’s mother 

                                                 
4  The Creditors Committee is not without weapons.  It has full access to Bankruptcy Rule 2004 to investigate claims and 

well-established legal authority which would have given them the right to actually pursue claims on behalf of the estate 
(“…a creditor, as a party in interest, has the right to seek authority to pursue causes of action on behalf of a debtor in 
possession. See La. World Exposition v. Fed. Ins. Co., 858 F.2d 233, 247 (5th Cir. 1988) (“The law is well settled that in 
some circumstances, a creditors' committee has standing under Title 11, United States Code, section 1103(c)(5) and/or 
section 1109(b) to file suit on behalf of a debtor in possession or a trustee.” In the Matter of SI Restructuring Incorporated, 
Debtor, 714 F.3d 860 (5th Cir. 2013). Except for McAllister, none of the Committee’s targets indicated that the 5th 
Amendment would be invoked.  Still, the Committee sat on its hands.  

5  Bankruptcy Rule 7009, incorporating Federal Rule 9(b), Bell Atlantic v. Twombly, 127 S.Ct. 1955 (2007) and Ashcroft v. 
Iqbal, 129 S.Ct. 1937 (2009) 

6  Nonetheless, the Committee, without explanation (to this day), accused the CRO and counsel of taking funds 
from Nucleo Development.  

7  After signing an agreement with Systech International in September 2015, the Italian company that had been 
willing to purchase hundreds of thousands of the Systech product, after having significantly curtailed its 
operations during all of August, then balked at the last minute, citing a technical issue with the product.  Those 
negotiations are stalled but not ended. 
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other than those pertaining to intellectual property8.  The Creditors Committee has not provided 

the CRO with any information to the contrary, although most subsequent conversations included a 

dramatic Committee assertion that “she knew what he was doing and she helped him”.  The CRO 

had requested a meeting with the Creditors Committee members to understand the issues that 

were important to the Committee to begin the negotiation with Ms. Cheryl Huseman and Jack 

Murph.  The November 10, 2015, conference call with the Creditors Committee resulted in little 

information exchange due to the accusatory attitude of the Committee.  Everyone was talking 

over each other, eliminating any possibility of a constructive discussion. Importantly, even if not 

ideal, a stalking horse bid from Cheryl Huseman and Jack Murph would provide a basis for 

further marketing to other interested companies in the same industry, an option that is unlikely to 

be pursued by a Chapter 7 trustee.  The Committee appeared to be resistant to even allow such a 

proposal to reach the 5,000 creditors who would be affected, insisting the Committee be given 

veto power over any proposal from Huseman/Murph. The Committee’s commitment to 

“obtaining justice for the victims”, while not a standard expression in the world of commercial 

enterprise, certainly cannot be criticized, but it seems likely that most of the creditors would 

prefer to be repaid.  It is doubtful that many of them just want a Chapter 11 participation ribbon.  

Even though the Committee sought to dissuade the CRO from even considering the 

Huseman/Murph offer, the CRO felt obligated to hear Huseman/Murph’s proposal.  The proposal, 

which was sent to the Committee on November 24, 2015, is attached as Exhibit B.  The 

Committee was invited to comment and further participate in negotiations.  The Committee’s 

response is attached as Exhibit C, and appears to prevent any possible bidder from acquiring any 

stock or assets, a very peculiar sales pitch.9 The CRO believes that creditors should have an 

opportunity to vote on a plan which incorporates some form of the proposal.  Let the creditors 

reject the plan, rather than allowing the Committee to suppress the creditors’ knowledge of the 

proposal.  

4. The possibility of a reorganization that could provide funds to the creditors in the 

neighborhood of $5 - 10 million over 7 years is still a strong possibility, but, realistically, only 

under a plan.  The CRO has gained access to most of the cloud-based information and other data 
                                                 
8  She is a patent lawyer for Chevron. 
9  After discussions with counsel for individual Committee members, counsel for Huseman/Murph has agreed to 

submit a modified proposal that eliminates D.I.P. financing in favor of a plan proposal that gives all of the 
creditors a better opportunity to a stalking horse based plan process.  The modified proposal will be provided 
to the Committee as soon as it is received.  
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storage.  To add to the degree of difficulty of the CRO’s efforts to fill in the gaps in the debtor’s 

poor record-keeping, he has had to accommodate investigations and document production by two 

federal agencies and multiple other states’ attorneys-general.  And even though Committee 

counsel once accused the CRO and his counsel of “paying themselves from subsidiaries”, neither 

has received a penny from any source.  The CRO has maintained all the hard drives and other 

information requested to assist authorities in conducting their investigations.  The debtor and 

CRO have cooperated with all investigating agencies and have provided them the information 

requested or access to the information requested.  

4 (sic) through 7. Bensimon does not disagree with the Committee’s assertions. 

8. Counsel for the debtor, in one of his first conversations with the newly-designated 

counsel for the Committee, suggested a budget for professionals in the case, so it is surprising to 

now read the Committee’s assertions.  As noted earlier, the reconstruction of the debtor’s books 

and records was not an optional task, being equally necessary for restructuring of the debtor’s 

business and pursuit of litigation claims.  The CRO, more than once, has offered (at the first 

meeting with Committee’s counsel and at the first meeting of creditors) to turn over all the 

litigation against former management to the committee, but, as previously noted, even if a debtor 

resists, a well-established protocol for granting a creditors committee authority to pursue claims 

already exists.  The CRO remains open to Committee suggestions for funding litigation.  It must 

be noted that the plan transactions could provide some avenues for funding.  The CRO and 

counsel are not unwilling to discuss a plan that provides for payment of professional fees other 

than as required under 11 U.S.C. § 1129(a)(9). 

9and 10. The CRO does not disagree with the Committee’s general assertions. 

11. All prior ten years’ tax returns were done at the same time in August of 2010.  The 

return for 2009, which was for the year ended June 30, 2010, showed a negative net worth in 

excess of $16 million. See Exhibit A-1.  By June 30, 2011, that negative net worth was in excess 

of $32 million.  See Exhibit A.  That return was prepared in March of 2012.10 

                                                 

10  That return was filed by Julie Mayfield, at that time working as a consultant to BDI, along with Randy Russell, who is her 
current partner, who also served as a consultant to BDI and was CEO of Nucleo Development Company LLC, the wholly 
owned subsidiary of BDI that handled the intellectual property related to the web platform.  When Committee counsel was 
first retained, he and debtor’s counsel discussed taking the Rule 2004 exams of Russell and Mayfield.  Committee’s 
counsel later rejected taking the exams.  
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12. It is important to note that the “fraudulent statements” referenced by the 

Committee was the same information contained in the initial Schedule F which the CRO 

designated as “disputed” specifically because it was misleading, if not fraudulent.  The 

Committee in its pleading faults the CRO for designating the information it has characterized as 

being fraudulent as “disputed”. 

13. While it is apparent that McAllister sought the advice of various consultants and 

professionals in the course of his troubled-from-the-outset business, it is not apparent that 

everyone who came into contact with him was then immersed in whatever illegal or unethical 

course of action he may have been involved in.  By most accounts, he was “the man in charge” 

and did not make it a habit to explain what he was doing to everyone he met.  One thing he could 

not do after 2011 is provide up-to-date financials for the company, a defect that prevented him 

from approaching purchasers, merger partners or investors.  Anyone seeking assurance of the 

propriety of his business model was, with few exceptions, left with little more than what they 

were told. The Committee, as the potential assignees of the causes of action, naturally prefers to 

characterize every potential defendant as equally culpable even though that rarely proves to be the 

case.  The Committee appears to have studiously avoided subjecting its presumptions to 

comparison with provable facts by avoiding taking Rule 2004 exams or seeking control of estate 

litigation assets. See Fn. 10, above. 

14. The CRO has never adopted or promoted the validity of the former management’s 

interpretation of the controversial Terms of Service Agreement.  See Doc. 75, paragraph 3: 

“The former BDI management has indicated a certain understanding of the meaning of the 
Terms of Service Agreement dated October 3, 2012, specifically Section 6.7. As noted, 
former management contended that purchasers through the www.bulliondirect.com 
website received title to the product purchased only if the buyer took possession of the 
product.  If the buyer did not take possession, the purchased item would be stored in the 
vault on a fungible basis with the purchaser retaining an undivided interest in the stored 
contents of the vault. The term “fungible” appears to have been interpreted by former 
management to allow BDI to use those vault contents and to take orders for purchase of 
other product without actually acquiring the product necessary to complete the purported 
sale. The order became like a coupon for a certain product that BDI was obligated to 
acquire if the purchaser demanded possession. Former management’s interpretation of the 
Terms of Service Agreement was at least commercially unreasonable and, as many have 
alleged, possibly fraudulent.”  Response of Martinec Winn & Vickers to Limited 
Objection to Application for Employment of Attorneys (Doc#48), filed August 17, 2015. 
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15. The CRO has no knowledge of what Cheryl Huseman knew of her son’s business.  

These untested, unsupported allegations are intended to insulate the Committee from any criticism 

that might be directed at the Committee by creditors who will not have had the option to decide 

whether or not to vote on the Huseman/Murph proposal if the Committee has its way.  The 

Committee has been aware of Ms. Huseman’s role as an advisor to BullionDirect on patent 

matters and as a minority shareholder from the beginning, but has not (still has not) engaged in 

any effort to quantitatively or qualitatively assess Huseman’s potential liability so that the 

creditors can measure the relative benefits of simply suing her versus having her serve as a 

stalking horse to fund a plan re-starting the business (with proper controls and transparency).  

16. There are no published, reconciled or other financial statements of which the CRO 

is aware that show that there was sufficient funds that could have paid the IRA accounts11.  That 

is an assumption by Committee’s counsel that the obligations listed in the June 30, 2011, return in 

the amount of $41 million were subordinate to or partially subordinate to the IRA customers.  The 

Committee’s suggestion is bizarre on another count. The Committee has characterized the 

business of BullionDirect, with some validity, as using new customers’ funds to pay old debt.  So, 

by this pleading the Committee is complaining that BullionDirect did not use the fraudulently 

obtained funds in its possession to pay its earlier IRA customers.  Really? There is no evidence 

that BDI’s management wanted to file Chapter 11 in 2012.  As noted in Doc. 57, Response of 

Martinec Winn & Vickers to Limited Objection to Application for Employment of Attorneys 

(Doc#48), filed August 17, 2015, Mr. McAllister did not appear to be interested in filing 

Chapter 11.  

The Committee has never mentioned nor shared any information relating to the contents or 

transactional history of the “personal family trust”. The Committee’s information regarding the 

trust would presumably be important to the creditors voting on a plan.  There is no evidence that 

BDI’s management wanted to file Chapter 11 in 2012.  As noted in Doc. 57, Response of 

Martinec Winn & Vickers to Limited Objection to Application for Employment of Attorneys 

(Doc#48), filed August 17, 2015, Mr. McAllister did not appear to be interested in filing 

Chapter 11.  

                                                 
11  The Committee does not cite any authority for preferring IRA claimants over general claimants.  To the 

contrary, there may be a $2,775.00 priority in favor of creditors who made payments but did not receive goods.  
11 U.S.C. § 507(a)(7). 
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17. Paragraph 17 is surprising when one considers the $41 million in obligations due 

per the tax return of June 30, 2011.  Perhaps perversely, that obligation has today been reduced to 

$25 million.  

18. The CRO, who was not hired by Debtor’s counsel, did not authorize or in any way 

approve of McAllister’s severance payment.  Bensimon performed several weeks of due diligence 

before he agreed to serve as CRO.  The primary motivation of the CRO was provided by his 

investigation of the viability of the Systech product and the probability that several hundred 

thousand dollars could be generated each year to fund a re-start of the website (with proper 

business plan, audit controls and transparency). 

19. When the CRO took over, the information on the debtor’s database was 

incomplete, was not current, and as the Committee itself argued a few paragraph’s earlier, was 

fraudulent and misleading. This debtor’s books and records bore no resemblance to the typical 

books and records which a debtor offers as a reliable basis for a list of claims.  This debtor’s 

records were a vital tool in keeping customers coming back.  In addition, because of the debtor’s 

dubious bookkeeping, many claimants did not appear on Schedule F because the transactions had 

not been booked. The CRO personally went through a large number of transactions, testing the 

accuracy of the records provided by the debtor.  As noted repeatedly to the Committee (but 

apparently not believed), the CRO did not have an existing accounting staff on whom he could 

rely, so it is somewhat astounding to read the Committee’s apparent insistence that the CRO was 

supposed to endorse the debtor’s false or inaccurate schedules rather than dispute them.  The 

Committee neglects to mention that a more detailed and accurate Schedule F was filed in 

September of 2015, reflecting a greater obligation than originally disclosed and without the 

“disputed” designation.   

20. The CRO has contacted several potential investors and buyers within the industry, 

as well as a state agency tasked with implementing the Texas Depositor Act passed by the last 

legislature. However, every time the CRO talks to anyone, the pending “administrative 

insolvency”, words often used by Committee counsel, seep into the conversation.  It is the same 

term the Committee’s attorney has used frequently and from the beginning.  The continuous use 

of those words impedes negotiations. 
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21. The CRO attempted to talk to the Committee before beginning negotiation with 

Huseman/Murph, but could not get a meeting scheduled. When a telephone conference was 

finally scheduled, the Committee representatives were very hostile, and the call did not go well.  

22. It is apparent that the Committee did not understand what the CRO was having to 

do to reconstruct the books and records of BullionDirect to comply with the document requests of 

multiple federal and state investigatory agencies and still find time to pursue the restructuring of 

the business as a restructuring agent, nor does the Committee appear to comprehend the labor 

demands of the forensic accounting it was requesting.  The number of wires that come in and out 

of all the bank accounts is massive; a minimum of 5,000 – 10,000.  Without accurate books and 

records the examiner would be required to examine both sides of every transfer, netting a fee of 

not less than $10 per each wire transfer (without considering the cost of the report). The $50,000 

estimated by the Committee’s attorney would not have covered what needed to be done to write a 

report of the kind the Committee described. The last obligation report details the sum of 

unfulfilled transactions by customer identification number.  An examination of each customer 

account will detail each transaction unfulfilled by the debtor, thereby assisting any cause of action 

a litigator would want.  The truth is any “thievery” would most likely occur in inventory rather 

than wire transfers, since there is no internal control over inventory and no reliable paper trail.  

This would only have been an ineffective use of the CRO’s time, and it would have had the effect 

of precluding all other tasks by the CRO.  Committee counsel indicated that he had found 

someone who would perform the task for $50,000 but never approached the CRO regarding the 

retention of that individual.  As previously noted, the CRO’s reconstruction and completion of the 

Debtor’s records was not only supportive of the Committee’s litigation role, it was necessary.  As 

also noted earlier, the Committee has had the ability to pursue the litigation on behalf of the 

estate.  The CRO would not have objected to a motion under the case authority set forth above.  

The same is true of possible litigation claims against Randy Russell, a consultant to the debtor for 

several years and an officer of a subsidiary.  

The debtor has had discussions with other entities that are interested in pursuing Mr. 

Randy Russell who was a consultant for the debtor in 2012 when he enlisted the debtor and other 

entities to invest in a company he created called NBFog. 

The CRO has analyzed the transactions in the web site.  That analysis not only detailed all 

obligations, but it listed every type that was not fulfilled.  This would allow any authority to 
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review these specific transactions and determine their legality.  Most of the information that was 

thought to be lost in the cloud or storage has also been retrieved.   

23. The debtor is not administratively insolvent and would be less likely to become so 

if the Committee was more willing to talk to the CRO.   

24. In the November call with the creditors the CRO was asked how much would it 

cost for Unique Strategies to complete the financial pro formas and other information for a 

disclosure statement and plan to be submitted.  The CRO answered that “Unique Strategies Cost” 

to get to that point would be approximately $35,000.  Overall cost is usually related to the level of 

controversy injected into the process. In its rejection of the Huseman/Murph proposal, the 

Committee declared that plan costs would be $300,000.  That number obviously assumes that the 

Committee is unwilling to seek any compromise or accommodation with the CRO.  The 

Committee has accused the CRO and counsel of being in the pocket of Charles McAllister and 

also made it clear that it plans to object to the fees of the CRO and counsel.  The Committee’s 

threats, refusal to engage in good faith negotiations, and the filing of this motion has effectively 

stalled CRO’s efforts to formulate a plan, consensual or otherwise. 

25. Debtor has invited the Committee’s attorney to come to the Debtor’s office many 

times to see what the CRO has done and how the Committee can use it. Committee’s counsel has 

never visited the offices of the debtor. 

26. The CRO has incurred all of its costs in accordance with the budget.  The goal has 

always been to provide as accurate information as possible and to create an opportunity for the 

creditors to recover as much as possible.  Fees have never been put ahead of service. Committee 

counsel knows the CRO could never meet the seven month bonus criterion if a plan were filed 

today.  Excluding any potential hitches, the soonest a plan could be confirmed would be around 

three to four months from the time of filing of a disclosure statement and plan.   

27. Any disclosure statement and reorganization plan would provide real world, 

history-based estimates in the plan.  The plan would be based on the professional fees being paid 

at confirmation unless, as indicated by the CRO and counsel, a different arrangement is agreed to.  

28. Of course, it would be truly great if the creditors of BullionDirect could share in 

the Madoff and Stanford recoveries.  It would also be helpful if, like Madoff, Chad McAllister 

would just confess and disclose the location of hidden funds or other assets, if any.  It would have 

also been wonderful if, like Madoff and Stanford, he had publicly bragged about Central Park 
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apartments, private islands, expensive cars, boats and airplanes and other forms of vast 

accumulated wealth.  

29. Debtor does not disagree with the Committee’s statement of law.   

30. It is true that the CRO, in examining the history of BullionDirect, including the 

fact that it averaged revenues exceeding $70,000,000 per year for the preceding 10 years and had 

approximately 45,000 customers, 80% of whom were not cheated, felt compelled to provide 

creditors with an opportunity other than litigation alone.  After an unproductive attempt to get the 

Committee engaged in the negotiation with the potential buyers, the CRO has negotiated a term 

sheet with Huseman and Murph that incorporates the basic structure of a plan which contemplates 

solicitation of other possible bidders.  See Exhibit B.  The Committee has been invited to join the 

negotiation but has not thus far done so, apparently valuing the right to sue Ms. Huseman over 

any potential benefit to creditors that might arise from a plan.     

31. The Committee’s ability to identify legal theories, possible assets and predict 

outcomes of proposed litigation suggest that the Committee should have pursued the litigation 

options offered to the Committee by the CRO.  The CRO, unlike the Committee, cannot project 

the outcome of litigation, but will not be surprised if the litigation yields some distribution to 

creditors.  However, the CRO believes that creditors will receive the maximum repayment under 

a plan that seeks recovery through litigation, and which provides BullionDirect creditors with a 

profits participation in a re-started web-based sale platform.  

32. There is a reason that prospective buyers of Chapter 11 assets wait patiently for 

conversion to Chapter 7. The Committee’s speculation that a Chapter 7 trustee will be able to 

increase the distribution to creditors is frivolous and inconsistent with the experience of most long 

time bankruptcy practitioners.  Unfortunately, the Committee’s willingness to openly speculate 

about “administrative insolvency” has had a chilling effect on the CRO’s efforts to convince 

potential purchasers or licensees of the debtor’s intellectual property to come to the table. 

33. Debtor does not dispute the Committee’s assertion regarding adequacy of notice. 

 WHEREFORE, Debtor prays that the relief requested by Movant be denied and for such 

other relief as is just. 
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Respectfully submitted, 

MARTINEC, WINN & VICKERS, P.C. 
919 Congress Avenue, Suite 200 
Austin, TX 78701- 2117 
(512) 476-0750/FAX (512) 476-0753 
martinec@mwvmlaw.com 

By: 
Joseph D. Martinec 
State BarNo. 13137500 

ATTORNEYS FOR DEBTOR 

CERTIFICATE OF SERVICE 

I hereby certify that a true copy of the foregoing Response has been served via the Court's 
ECF Noticing System, by First Class Mail, postage prepaid, via e-mail or by facsimile 
transmission, if so indicated, to the creditors and parties in interest on the ·current Master Service 
List on the ~ day of December, 2015. 

BullionDirect, Inc. 
c/o Dan Bensimon 
7028 Cielo Azul Pass 
Austin, TX 78732 
Debtor 

Jesse T. Moore 
Dykema Cox Smith 
111 Congress Ave., Ste. 1800 
Austin, TX 78701 
Attorneys for Official Committee 
Unsecured Creditors 

of 

U. S. Trustee 
903 San Jacinto Blvd., Ste. 230 
Austin, TX 78701-2450 

Joseph D. Martinec 
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Bullion Direct Inc.
Summary Tax Return by Year
September 16, 2010  

For the year For the year For the year For the year For the year For the year For the year For the year For the year For the year For the year 
Income and Deductions Ended 6-30-00 Ended 6-30-01 Ended 6-30-02 Ended 6-30-03 Ended 6-30-04 Ended 6-30-05 Ended 6-30-06 Ended 6-30-07 Ended 6-30-08 Ended 6-30-09 Ended 6-30-10

1999 2000 2001 2002 2003 2004 2005 2006 2007 2008 2009 Summary
 

Gross Receipts 382,200 1,144,071 2,015,643 5,106,779 9,740,142 8,900,840 16,773,017 32,693,419 72,498,591 104,382,433 75,886,773 329,523,908
Cost of Goods Sold 362,887 1,224,259 1,942,583 4,466,601 10,076,758 10,210,099 16,275,445 36,781,183 74,081,612 106,530,414 74,333,474 336,285,315

Gross Profit 19,313 (80,188) 73,060 640,178 (336,616) (1,309,259) 497,572 (4,087,764) (1,583,021) (2,147,981) 1,553,299 (6,761,407)

Interest Income 420 28 0 0 0 103 694 1,202 285 224,316 23,923 250,971
Capital Gain 0 0 2 0 57,185 96,024 82,862 17,053 11,208 0 (5,984) 258,350
Other Income 214 (120) 130 1 4 3 7 78 124 185,612 2,194 188,247

Total Income 19,947 (80,280) 73,192 640,179 (279,427) (1,213,129) 581,135 (4,069,431) (1,571,404) (1,738,053) 1,573,432 (6,063,839)

Compensation of Officers 51,750 80,290 69,000 69,000 69,000 79,183 79,917 137,500 242,202 365,251 311,000 1,554,093
Salaries and wages 15,912 39,676 36,262 22,502 85,898 121,181 201,249 359,407 658,987 1,025,404 1,308,021 3,874,499
Repairs and Maintenance 216 0 0 0 1,892 758 331 2,483 5,953 1,840 15,614 29,087
Bad Debts 0 0 0 0 0 0 0 0 537 13,983 14,520
Rents 21,253 20,336 11,861 12,923 12,012 22,610 32,412 73,918 78,584 78,206 140,975 505,090
Taxes and Licenses 6,350 11,491 8,309 8,925 13,561 17,979 22,529 47,750 63,992 85,919 124,671 411,476
Interest Expense 560 4,513 10,808 19,161 8,029 9,025 3,598 952 77 75,997 12,572 145,292
Depreciation 25,367 133,796 131,070 109,043 3,687 4,844 5,749 17,960 29,948 41,367 235,990 738,821
Advertising 465 292 2,857 136 13 1,000 0 1,848 14,281 3,321 3,216 27,429
Other Deductions 45,674 62,714 51,633 134,465 107,683 98,930 155,657 372,685 436,525 698,738 1,276,614 3,441,318

Total Deductions 167,547 353,108 321,800 376,155 301,775 355,510 501,442 1,014,503 1,531,086 2,390,026 3,428,673 10,741,625

Taxable Income (147,600) (433,388) (248,608) 264,024 (581,202) (1,568,639) 79,693 (5,083,934) (3,102,490) (4,128,079) (1,855,241) (16,805,464)

NOL Carry Forward (147,600) (580,988) (829,596) (565,572) (1,146,774) (2,715,413) (2,635,720) (7,719,654) (10,822,144) (14,950,223) (16,805,464)

Balance Sheet 
1999 2000 2001 2002 2003 2004 2005 2006 2007 2008 2009

Cash 27,564 55,880 12,076 (18,132) 46,873 38,895 865,948 874,913 1,105,814 1,693,189 2,642,715
Trade Notes and Accounts Receivable 0 0 0 0 0 0 0 0 535,660 535,660 535,660
Inventories 38,281 0 0 0 0 0 0 0 0 0 0
Other Currrent Assets 5,251 5,251 428,627 616,632 789,781 1,285,716 27,058 1,548,637 45,282 261,632 508,202
Loans to Shareholders 0 0 0 0 0 84,936 184,453 335,784 407,058 526,302 1,441,476
Other Investments 0 0 0 54,130 117,385 120,512 29,057 (2,587) 8,906 172,975 238,025
Buildings and other Depreciable Assets 379,521 242,121 111,051 4,292 7,550 10,019 30,808 44,398 86,733 137,811 1,075,481
Other Assets 0 0 0 0 0 0 0 0 25,241 580,956 0
Intangible Assets 794 514 234 0 0 0 0 1,000 3,575 3,330 147,528

Total Assets 451,411 303,766 551,988 656,922 961,589 1,540,078 1,137,324 2,802,145 2,218,269 3,911,855 6,589,087

Liabilities and Shareholders' Equity

Accounts Payable 26,836 57,935 15,534 20,758 10,109 4,340 9,211 54,849 3,140 51,315 1,674,872
Other Current Liabilities 25,091 16,339 19,106 25,978 4,800 9,585 7,485 18,986 18,954 46,079 108,090
Loans from Shareholders 0 50,000 50,000 50,000 0 0 0 0 0 0 0
Mortgages/Notes payable 1 year or more 186,483 723,943 559,108 1,552,765 3,703,995 3,354,440 10,063,696 12,458,617 18,498,977 21,376,252
Other Liabilities 145,000 145,000 145,000 139,400 114,800 112,300 0 0 216,343 0 0
Common Stock 403,000 430,000 430,000 430,000 430,000 430,000 430,000 430,000 430,000 430,000 430,000
Retained Earnings (148,516) (581,991) (831,595) (568,322) (1,150,885) (2,720,142) (2,663,812) (7,765,386) (10,908,785) (15,114,516) (17,000,127)

Total Liabilities and Shareholders' Equity 451,411 303,766 551,988 656,922 961,589 1,540,078 1,137,324 2,802,145 2,218,269 3,911,855 6,589,087
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Low Proforma

1st Quarter 2nd Quarter 3rd Quarter 4th Quarter Year 1 total Year 2 Year 3 Year 4 Year 5 Year 6 Year 7

Sales * 400,000$              800,000$              1,200,000$          1,600,000$          4,000,000$          16,000,000$        40,000,000$        80,000,000$        85,000,000$        85,000,000$        85,000,000$       

 Commissions 12,000$                24,000$                36,000$                48,000$                120,000$              480,000$              1,200,000$          2,400,000$          2,550,000$          2,550,000$          2,550,000$         
Profits off fulillment/ minimum 7,600$                  15,200$                22,800$                30,400$                76,000$                304,000$              760,000$              1,520,000$          1,615,000$          1,615,000$          1,615,000$         

19,600$                39,200$                58,800$                78,400$                196,000$              784,000$              1,960,000$          3,920,000$          4,165,000$          4,165,000$          4,165,000$         

Admin expenses  62,400$                62,400$                62,400$                62,400$                249,600$              249,600$              378,000$              492,000$              540,000$              540,000$              540,000$             
Contingency Expense 4,368$                  4,368$                  4,368$                  4,368$                  17,472$                17,472$                26,460$                34,440$                37,800$                37,800$                37,800$               
Marketing Exp 180,000$              180,000$              180,000$              180,000$              180,000$             
FulFillment expenses 1,600$                  3,200$                  4,800$                  6,400$                  16,000$                64,000$                160,000$              320,000$              340,000$              340,000$              340,000$             
Total Expenses 68,368$                69,968$                71,568$                73,168$                283,072$              331,072$              744,460$              1,026,440$          1,097,800$          1,097,800$          1,097,800$         

NOI Before taxes and bonuses and split (48,768)$               (30,768)$               (12,768)$               5,232$                  (87,072)$               452,928$              1,215,540$          2,893,560$          3,067,200$          3,067,200$          3,067,200$         

% to Creditors' Trust ‐$                           362,342$              729,324$              1,446,780$          1,533,600$          1,533,600$          1,533,600$          7,139,246$         

NOI New co before taxes (87,072)$               90,586$                486,216$              1,446,780$          1,533,600$          1,533,600$          1,533,600$          6,537,310$         

Assumed monthly admin per month 20,800$                20,800$                20,800$                20,800$                20,800$                31,500$                41,000$                45,000$                45,000$                45,000$               

* Average sales per year for last ten years of operation of BDI were 70,000,000
Estimates do not include any payments for taxes including Francise tax
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Most likely Scenario

1st Quarter 2nd Quarter 3rd Quarter 4th Quarter Year 1 total Year 2 Year 3 Year 4 Year 5 Year 6 Year 7

Sales 400,000$               1,200,000$           1,900,000$           2,400,000$           5,900,000$           22,000,000$        55,000,000$        95,000,000$        100,000,000$      100,000,000$      100,000,000$     

 Commissions 12,000$                 36,000$                 57,000$                 72,000$                 177,000$               660,000$               1,650,000$           2,850,000$           3,000,000$           3,000,000$           3,000,000$          
Profits off fulillment/ minimum 7,600$                   22,800$                 36,100$                 45,600$                 112,100$               418,000$               1,045,000$           1,805,000$           1,900,000$           1,900,000$           1,900,000$          

19,600$                 58,800$                 93,100$                 117,600$               289,100$               1,078,000$           2,695,000$           4,655,000$           4,900,000$           4,900,000$           4,900,000$          

Admin expenses  62,400$                 62,400$                 62,400$                 62,400$                 249,600$               249,600$               378,000$               492,000$               540,000$               540,000$               540,000$              
Contingency Expense 4,368$                   4,368$                   4,368$                   4,368$                   17,472$                 17,472$                 26,460$                 34,440$                 37,800$                 37,800$                 37,800$                
Marketing Exp 180,000$               180,000$               180,000$               180,000$               180,000$              
FulFillment expenses 1,600$                   4,800$                   7,600$                   9,600$                   23,600$                 88,000$                 220,000$               380,000$               400,000$               400,000$               400,000$              
Total Expenses 68,368$                 71,568$                 74,368$                 76,368$                 290,672$               355,072$               804,460$               1,086,440$           1,157,800$           1,157,800$           1,157,800$          

NOI Before taxes and bonuses and split (48,768)$                (12,768)$                18,732$                 41,232$                 (1,572)$                  722,928$               1,890,540$           3,568,560$           3,742,200$           3,742,200$           3,742,200$          

% to Creditors' Trust ‐$                           578,342$               1,134,324$           1,784,280$           1,871,100$           1,871,100$           1,871,100$           9,110,246$          

NOI New co before taxes (1,572)$                  144,586$               756,216$               1,784,280$           1,871,100$           1,871,100$           1,871,100$           8,296,810$          

Assumed monthly admin per month 20,800$                 31,500$                 41,000$                 45,000$                 45,000$                 45,000$                

Average sales per year for last ten years of operation of BDI were 70,000,000.
Estimates do not include any payments for taxes including Francise tax
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Optimistic Scenario

1st Quarter 2nd Quarter 3rd Quarter 4th Quarter Year 1 total Year 2 Year 3 Year 4 Year 5 Year 6 Year 7

Sales 400,000$               1,200,000$            2,400,000$            4,800,000$            8,800,000$            30,000,000$        70,000,000$        100,000,000$      130,000,000$      130,000,000$      130,000,000$     

 Commissions 12,000$                 36,000$                 72,000$                 144,000$               264,000$               900,000$               2,100,000$            3,000,000$            3,900,000$            3,900,000$            3,900,000$           
Profits off fulillment/ minimum 7,600$                   22,800$                 45,600$                 91,200$                 167,200$               570,000$               1,330,000$            1,900,000$            2,470,000$            2,470,000$            2,470,000$           

19,600$                 58,800$                 117,600$               235,200$               431,200$               1,470,000$            3,430,000$            4,900,000$            6,370,000$            6,370,000$            6,370,000$           

Admin expenses  62,400$                 62,400$                 62,400$                 62,400$                 249,600$               249,600$               378,000$               492,000$               540,000$               540,000$               540,000$              
Contingency Expense 4,368$                   4,368$                   4,368$                   4,368$                   17,472$                 17,472$                 26,460$                 34,440$                 37,800$                 37,800$                 37,800$                
Marketing Exp 180,000$               180,000$               180,000$               180,000$               180,000$              
FulFillment expenses 1,600$                   4,800$                   9,600$                   19,200$                 35,200$                 120,000$               280,000$               400,000$               520,000$               520,000$               520,000$              
Total Expenses 68,368$                 71,568$                 76,368$                 85,968$                 302,272$               387,072$               864,460$               1,106,440$            1,277,800$            1,277,800$            1,277,800$           

NOI Before taxes and bonuses and split (48,768)$                (12,768)$                41,232$                 149,232$               128,928$               1,082,928$            2,565,540$            3,793,560$            5,092,200$            5,092,200$            5,092,200$           

% to Creditors' Trust 103,142$               866,342$               1,539,324$            1,896,780$            2,546,100$            2,546,100$            2,546,100$            12,043,889$       

NOI New co before taxes 25,786$                 216,586$               1,026,216$            1,896,780$            2,546,100$            2,546,100$            2,546,100$            10,803,667$       

Assumed monthly admin per month 20,800$                 31,500$                 41,000$                 45,000$                 45,000$                 45,000$                

Average sales per year for last ten years of operation of BDI were 70,000,000.
Estimates do not include any payments for taxes including Francise tax
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From: Moore, Jesse
To: Joe Martinec
Cc: Hoeffner, James V. (JHoeffner@gdhm.com); Peter Ruggero (peter@ruggerolaw.com); wcalloway@sc.rr.com
Subject: RE: BullionDirect - Huseman/Murph Offer
Date: Tuesday, December 01, 2015 12:15:46 PM

Hello Joe—Hope you had a good Thanksgiving. Thanks for this offer.  The Committee proposes the
following:
 
--Liquidation trust owns Newco/reorganized BDI and gets all assets, including causes of action,
assets in the vault, and cash in the bank.
--Committee selects trustee for trust.
--Cheryl and Murph need to contribute the costs of confirming a plan. Looks to be at least $300k,
maybe a lot more. In exchange they can get releases, but not for causes of action relating to
fraudulent transfer or conversion. If they didn't actually take anything from the company that
shouldn't be a problem. They also need to make representations about personal net worth, other
property interests, and availability of insurance. They could get repaid on a 50/50 basis with
creditors from the profits of the restarted business.
 
We’re going to need to reach this agreement quickly if it’s going to work. The Committee doesn’t
want further delays. Happy to discuss. Thanks—Jesse
 

Jesse Tyner Moore
Senior Attorney
jmoore@dykema.com

512-703-6325 Direct
512-703-6300 Main
512-703-6399 Fax

111 Congress Avenue, Suite 1800
Austin, Texas 78701
www.dykema.com

*** Notice from Dykema Cox Smith: This Internet message may contain information that is privileged,
confidential, and exempt from disclosure. It is intended for use only by the person to whom it is
addressed. If you have received this in error, please (1) do not forward or use this information in any
way; and (2) contact me immediately. Neither this information block, the typed name of the sender, nor
anything else in this message is intended to constitute an electronic signature unless a specific
statement to the contrary is included in this message.
 
 
 
 

From: Joe Martinec [mailto:martinec@mwvmlaw.com] 
Sent: Wednesday, November 25, 2015 2:42 PM
To: Moore, Jesse
Cc: Hoeffner, James V. (JHoeffner@gdhm.com); Peter Ruggero (peter@ruggerolaw.com);
wcalloway@sc.rr.com
Subject: BullionDirect - Huseman/Murph Offer
 
 
 

From: Dan Bensimon [mailto:dbensimon@austin.rr.com]
Sent: Wednesday, November 25, 2015 2:25 PM
To: Joe Martinec
Cc: 'Beth Whatley'
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Subject: Offer
 
Joe,
 
Please forward this to the Creditors Committee attorney and other known attorneys of the
creditors.  I believe this is a good offer that should be given serious consideration.  I fully understand
that some form of due diligence will have to be done by the Committee to assess the propriety of
the proposed limited release.  The release provision is a typical requirement by any party that
provides DIP financing.  I hope that we can discuss this fully with the Committee and other
interested parties in this case, in a logical thoughtful manner.
 
As we discussed earlier:

1. We again invite the Committee’s involvement in considering the proposal,
2. The incorporated business plan addresses the defects in the pre-bankruptcy business plan,
3. Releases are limited to Huseman and Murph, all other causes of action still would be

assigned to Committee,
4. No one should assume that the proposal is an all-or-nothing proposition - individual items

can be discussed for modification,
5. The contemplated plan arrangement under the proposal allows for solicitation of other,

higher bids,
6. We are willing to approach every entity we can identify in the industry, including Committee

referrals (we are already talking to 3), and
7. A Chapter 7 trustee will simply liquidate with no future upside for creditors.

 
We understand that the Committee is trying to consider the best interests of all of the creditors, but
we think that depriving the general creditors of the opportunity to consider and vote on this Plan
proposal is not in their best interest.  Ask the Committee and their attorneys to give us dates as to
when they will be available to discuss this offer. 
 
Thanks!
 
Dan Bensimon
512-529-7600
dbensimon@austin.rr.com
 
*** Notice from Dykema Gossett PLLC: This Internet message may contain
information that is privileged, confidential, and exempt from disclosure. It is intended
for use only by the person to whom it is addressed. If you have received this in
error, please (1) do not forward or use this information in any way; and (2) contact
me immediately. Neither this information block, the typed name of the sender, nor
anything else in this message is intended to constitute an electronic signature unless
a specific statement to the contrary is included in this message.
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