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UNITED STATES BANKRUPTCY COURT
WESTERN DISTRICT OF TEXAS
AUSTIN DIVISION

IN RE:
CHAPTER 11

§
§

BULLIONDIRECT, INC., §
8 CASE NO. 15-10940-tmd
§

Debtor.

DEBTOR’S EMERGENCY MOTION FOR ORDER LIMITING NOTICE AND
IMPLEMENTING CERTAIN NOTICE PROCEDURES

BullionDirect, Inc., Debtor and Debtor-in-Possession (“Debtor”) files this
Emergency Motion for Order Limiting Notice and Implementing Certain Notice

Procedures (the “Motion”) as follows:

Summary of Relief Requested

Debtor requests that it be authorized to utilize a Master Service List except on
matters requiring notice to all creditors and parties in interest. It further requests that it

be allowed to serve Website Claimants by e-mail.

I. Jurisdiction and VVenue

1. This court has jurisdiction over the subject matter of this Motion pursuant
to 28 U.S.C. 88157 and 1334. Consideration of this Motion is a core proceeding under
28 U.S.C. § 157(b)(2). Venue of this proceeding is proper in this district pursuant to 28
U.S.C. §8 1408 and 14009.

Il. Procedural Status

2. On July 20, 2015 (the “Petition Date”), the Debtor filed a voluntary

petition for relief pursuant to Chapter 11 of Title 11 of the United States Code (the

“Bankruptcy Code™) in the Western District of Texas, Austin Division (the “Bankruptcy
Court”). The Debtor continues to operate its business' and manage its property as

Debtor-in-Possession pursuant to Sections 1107(a) and 1108 of the Bankruptcy Code. As

! Debtor has ceased doing its precious metal trading business, specifically at its website located at

www.bulliondirect.com. Debtor believes that there may be as many as 5,000 possible claimants
related to transactions at the website (hereinafter “Website Claimants™).
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of the date hereof, no trustee, examiner, or official committee of unsecured creditors has
been appointed.
I11. Background

3. The Debtor is a Texas corporation, which was incorporated in 1999, and is
headquartered in Austin, Texas. Debtor has been primarily engaged in the online sale of
precious metals. A description of the Debtor’s business operations, capital structure and
the events leading up to the Petition Date, as well as the facts and circumstances
supporting the relief requested herein, is set forth in detail in the Bensimon Declaration,
which is fully incorporated herein by reference.

IV. Relief Requested
4. The Debtor seeks authority, pursuant to section 105(a) of the Bankruptcy

Code and Bankruptcy Rules 1015(c) and 9007, to implement certain notice procedures
(the “Procedures”) in connection with the administration of this Chapter 11 case.

5. The Debtor requests that, to the extent that any of the Procedures conflict
with the provisions of the Bankruptcy Code, the Bankruptcy Rules, the Local Bankruptcy
Rules for the Western District of Texas (the “Local Rules”), or the order regarding
procedures for complex chapter 11 cases entered in this Chapter 11 case (the “Complex
Chapter 11 Case Order”), the Procedures shall govern and shall supersede such
provisions and rules.

6. The Procedures establish requirements for the filing and serving of
notices, motions, pleadings, applications, other requests for relief and all documents filed
in support thereof (collectively, the “Pleadings”) in this Chapter 11 case, including any
adversary proceedings commenced in connection with this Chapter 11 case, and the filing
of any objections (“Objections”) or replies thereto (the “Replies”), and together with the
Pleadings and the Objections (the “Documents”).

The Procedures

Filing and Notification Procedures

7. Master Service List. Notice of all Documents filed in this case to each

creditor and party in interest would be extremely burdensome and costly to the estates,

because of the cost associated with large mailings, such as the cost of compiling,
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photocopying, and addressing each mailing, and the postage expenses associated
therewith. The Website Claimants may be as many as 5,000 entities. Attached as
Exhibit A is a list of possible Website Claimants. Under the user agreements pursuant to
which business has been conducted at the website, customers could only transact
business at the website and received most of its notices by email. Debtor has sent notice
of the bankruptcy filing, the date set for the First Meeting of Creditors, and the deadline
for filing proofs of claim to the Website Claimants by email.

8. The Debtor, therefore, proposes to establish a master service list (the
“Master Service List”), that would include: (i) the Office of the United States Trustee for
the Western District of Texas (the “U.S. Trustee™); (ii) the Debtor; (iii) the attorneys for
the Debtor; (iv) the attorneys for official committee of unsecured creditors (the
“Committee™), if appointed; (vii) those persons who have formally appeared in this
chapter 11 case and requested service pursuant to Bankruptcy Rule 2002; and (viii) all
applicable government agencies to the extent required by the Bankruptcy Rules and the
Local Rules. Provided, however that the Website Claimants would receive notice
only by email unless the Claimant files a Notice of Appearance under Rule 2002.
Debtor will also post notices of matters for which notice is required under Rule
2002(a)-(c) and (f) at the website. The Debtor proposes that notice of any Documents in
this chapter 11 case be served only upon (a) the parties then listed on the Master Service
List, (b) any parties that have formally appeared and requested service pursuant to
Bankruptcy Rule 2002 that have not yet been added to the Master Service List, and (c)
any party whose interests the specific document affects.

0. Until the U.S. Trustee appoints a Committee, the Debtor proposes to
include on the initial Master Service List the holders of the twenty (20) largest unsecured
claims against the Debtor, unless an attorney has appeared on the creditor’s behalf in
which case the attorney only will be served. Once the U.S. Trustee appoints a Committee,
the Debtor will add the attorneys for the Committee to the Master Service List and
remove from the list the holders of the twenty (20) largest unsecured claims, unless any
of such creditors have formally appeared and requested service pursuant to Bankruptcy
Rule 2002.
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10.  The initial Master Service List will be filed within three (3) business days
after the Order approving this Motion. The Debtor will update the Master Service List to
include the name, address and e-mail address of any party in interest, who has made a
written request for notice, weekly for the first month after filing of the initial Master
Service List, then bi-weekly for the next sixty (60) calendar days, then monthly thereafter
during the pendency of this chapter 11 case. If in a particular month, there are no changes
to the service list, the Debtor shall file a notice with the Court so stating.

11. Upon the completion of noticing any particular matter, the noticing party
or their agent shall file with the Court either an affidavit or certification of service,
annexing thereto the list of parties receiving notice.

12.  Service by the Debtor. The Debtor shall serve the parties on the Master

Service List by U.S. mail, hand delivery, or, with the exception of Chambers, facsimile
(the choice being in the Debtor’s sole discretion). Additionally, the Debtor may use the
Court’s ECF system to serve any person or entity capable of receiving notices through
such system, and any person or entity receiving notice via the Court’s ECF system shall
receive no additional form of service. The Debtor also shall be authorized to serve all
Documents by e-mail on the Master Service List if such e-mail addresses are listed
therein.

13. Certain Bankruptcy Rules Preserved. The proceedings with respect to

which notice would be limited to the Master Service List shall include all matters covered
by Bankruptcy Rule 2002, with the express exception of the following: (i) notice of (a)
the first meeting of creditors pursuant to section 341 of the Bankruptcy Code, (b) the time
fixed for filing proofs of claim pursuant to Bankruptcy Rule 3003(c), (c) any final
application for allowance of fees and expenses for any estate professional, and (d) the
time fixed for filing objections to, and the hearings to consider, approval of a disclosure
statement and confirmation of a plan of reorganization; and (ii) notice and transmittal of
ballots for accepting or rejecting a plan of reorganization (the “Exceptions”). Notice of
the foregoing matters would be given to all parties in interest in accordance with
Bankruptcy Rule 2002, unless the Court orders, or the Bankruptcy Code prescribes,

otherwise.
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14. Deadline for Filing a Reply. Unless otherwise ordered by the Court, a

reply to an Objection shall be filed with the Court and served in accordance with these
Procedures on or before 12:00 p.m. prevailing Central Time on the day that is at least one
(1) business day before the date of the hearing.

V. Basis for Relief

15. Bankruptcy Rule 9007 grants the Court general authority to regulate
notices. Fed. R. Bankr. P. 9007. Bankruptcy Rule 1015(c) provides that the court may
enter orders in cases that are jointly administered that may tend to avoid unnecessary
costs and delay. Fed. R. Bankr. P. 9007. Section 105(a) of the Bankruptcy Code further
provides in relevant part that “[t]he Court may issue any order, process, or judgment that
IS necessary or appropriate to carry out the provisions of this title.” 11 U.S.C. § 105(a).
The Debtor submits that implementation of the Procedures is appropriate in this
chapter 11 case and well within the Court’s equitable powers under section 105 of the
Bankruptcy Code.

16. The Debtor has over 5,000 creditors and notice parties. The costs of
copying and mailing each pleading to each of those entities will be excessive.

17. Similar procedures, including service by e-mail, have been approved in
other chapter 11 cases. See, e.g., In re Elgin-Butler Co., et al, Case No. 14-11180 (Bankr.
W.D. Tex. Aug. 21, 2014) [Docket No. 52]; In re Crescent Resources, LLC, Case No. 09-
11507 (Bankr. W.D. Tex. June 15, 2009) [Docket No. 33]; In re TXCO Resources, Inc.,
Case No. 09-51807 (Bankr. W.D. Tex. May 20, 2009) [Docket No. 54]; In re Pilgrim’s
Pride Corporation, et al., Case No. 08-45664 (DML) (Bankr. N.D. Tex. Dec. 3, 2008)
[Docket No. 71]. The Debtor submits that its circumstances warrant similar relief.

VI. Notice

18.  The Debtor has served a copy of this Motion upon all known creditors and
parties-in-interest.

WHEREFORE, the Debtor respectfully requests that the Bankruptcy Court enter
an order granting the relief requested by this Motion and such further relief as may be

just and necessary under the circumstances. A proposed Order is attached hereto.
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Respectfully submitted,

MARTINEC, WINN & VICKERS, P.C.
919 Congress Avenue, Suite 200
Austin, TX 78701- 2117

(512) 476-0750/FAX (512) 476-0753
martinec@mwvmlaw.com

By:  /s/ Joseph D. Martinec

Joseph D. Martinec

State Bar No. 13137500
PROPOSED ATTORNEYS FOR DEBTOR

CERTIFICATE OF SERVICE

This is to certify that a true and correct copy of the foregoing Emergency Motion
for Order Limiting Notice and Implementing Certain Notice Procedures was sent by first
Class mail, postage prepaid, to the parties listed on the attached matrix on the 27" day of
July, 2015, and to the following:

BullionDirect, Inc.
c/o Dan Bensimon
7028 Cielo Azul Pass
Austin, TX 78732

U. S. Trustee
903 San Jacinto Blvd., Ste. 230
Austin, TX 78701

/s/ Joseph D. Martinec
Joseph D. Martinec
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Proposed Order
UNITED STATES BANKRUPTCY COURT
WESTERN DISTRICT OF TEXAS
AUSTIN DIVISION
IN RE:

CHAPTER 11
BULLIONDIRECT, INC.,
CASE NO. 15-10940-tmd

wn W W W W

Debtor.

ORDER GRANTING DEBTOR’S EMERGENCY MOTION FOR ORDER
LIMITING NOTICE AND IMPLEMENTING CERTAIN NOTICE
PROCEDURES

On this date, came on for consideration Debtor’s Emergency Motion for Order
Limiting Notice and Implementing Notice Procedures (the “Motion”). The Court, having
considered the Motion and any objections filed, finds that the Motion is meritorious and
should be granted. It is therefore,

ORDERED that, except as set forth below with respect to claimants whose claim
is based on a transaction which occurred on the Debtor’s website,

www.bulliondirect.com, hereinafter referred to as “Website Claimants”, notice will be

deemed appropriate and proper if pleadings are served upon the following:

a. The United States Trustee;
b. The Debtor (in care of Dan Bensimon);

F:\BullionDirect Inc\Motions & Related\Motion - Limit Notice to Creditors.doc
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C. The Debtor’s counsel;

d. The twenty largest unsecured creditors, unless an attorney has requested
notice for a specific creditor, or unless an attorney has been employed by
any Unsecured Creditors Committee, then only the attorney will be
served, not the creditor;

e. The attorney for any Unsecured Creditors Committee;

f. Those parties who have formally appeared and requested notice in this
proceeding by filing with the Court and serving on Debtor’s counsel a
written request for notice pursuant to Bankruptcy Rule 2002; and

g. All applicable governmental agencies.

The names and addresses of the above named parties will constitute the “Master
Service List”. Notice to parties on the Master Service List will be sufficient for all
matters covered by Rule 2002 [including Rule 2002(a)(2), (3) and (6)]. Debtor shall file a
Master Service List within three (3) days following entry of this Order, and shall update
the list bi-weekly for the next sixty (60) calendar days, and monthly thereafter. The
Debtor will identify the additions to the lists. Once the U.S. Trustee appoints a
Committee, the Debtor will add the attorneys for the Committee to the Master Service
List and remove from the list the holders of the twenty (20) largest unsecured claims,
unless any of such creditors have formally appeared and requested service pursuant to
Bankruptcy Rule 2002.

The proceedings with respect to which notice would be limited to the Master
Service List shall include all matters covered by Bankruptcy Rule 2002, with the express
exception of the following: (i) notice of (a) the first meeting of creditors pursuant to
section 341 of the Bankruptcy Code, (b) the time fixed for filing proofs of claim pursuant
to Bankruptcy Rule 3003(c), (c) the time fixed for filing objections to, and the hearings to
consider approval of a disclosure statement and confirmation of a plan of reorganization
and (d) any final application for allowance of fees for any estate professional; and (ii)
notice and transmittal of ballots for accepting or rejecting a plan of reorganization (the
“Exceptions”). Notice of the foregoing matters would be given to all parties in interest in
accordance with Bankruptcy Rule 2002, unless the Court orders, or the Bankruptcy Code

prescribes, otherwise. It is further
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ORDERED further, that Website Claimants shall be entitled to the notices for the
Exceptions to the Master Service List unless their claim is specifically affected by the
Document filed, but notice shall be by email, unless the Website Claimant or its counsel

files a Notice of Appearance under Bankruptcy Rule 2002.

#H#t#
Order prepared by:

Joseph D. Martinec

MARTINEC, WINN & VICKERS, P.C.
919 Congress Avenue, Suite 200
Austin, TX 78701

(512) 476-0750

FAX (512) 476-0753
martinec@mwvmlaw.com



